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Raising the bar on patents 
 
 
Canberra 22 February 2011:  Abandon patentable subject mat ter  

amendments in favour  of  the In te l lectual  Property Laws Amendments, The 

Inst itute o f Patent and Trade Mark Attorneys of Austra l ia  ( IPTA) and 

AusBiotech are urging the Senate Legal  and Const i tu t ional  Commit tee.  

 

In  submissions to the Commit tee,  AusBiotech and IPTA wi l l  make the po int  

that  pursu ing the Patent  Amendment (Human Genes & Biological  Mater ia ls)  

Bi l l  2010  w i l l  be detr imenta l  to a country endeavour ing to  promote i t s 

inte l lectua l ta lent ,  reta in i ts  best and br ightest ,  and establ ish i ts footpr int as 

an important  centre for  b iotechnology development .  

 

The focus should be on the  Intel lectua l Property Laws Amendment  (Rais ing 

the bar)  Bi l l  2011 which is  far  more comprehensive in terms of  Austra l ian 

patent law.   

 

By way of  background,  a fter  20 months of  del iberat ion and consider ing over  

200 submissions,  the f ind ings of  the Senate Commit tee Inquiry into  Gene  

Patents  re leased in November 2010 should have put  an end to  a highly-  

charged and emot ive debate and paved the way for  a leg is lat ive response 

based on rat ional  analysis.  

 

However , i t  d idn ’ t .  A Pr ivate Members’ B i l l  was introduced in November 

2010.   This Bi l l  seeks to  ban the patent ing of  al l  b iolog ica l  mater ia ls (not  

just  genes)  even where they exh ib i t  d if ferences to the or ig inal  form.  Th is is  

of  great  concern to  both IPTA and AusBiotech.   The Bi l l  goes far  beyond the 

terms of reference of the Senate Committee Inquiry and seeks to exclude 

from patentabi l i t y a l l  b iological  mater ia ls.   I t  would have huge rami f icat ions 

across the ent ire f ie ld of  medica l  research in  th is country and on the fu ture 

of  the Austra l ian biotechnology and medic ines industry.    

 

“Th is debate, which has been constant ly fuel led by misin format ion,  should 

never  have been about the existence or  not of  patents on genes or  o ther 

b io log ica l mater ia ls.  I t  should have been about  regula t ing how patent  r ights 

are exerc ised across a l l  technologies,” says Dr Tania Obranovich, of  IPTA. 

 

No-one disputes that ident i f ying the existence of  a gene is  not  a d iscovery.   

The mere ident i f icat ion of  a new gene does not produce technology and 

does not  provide any basis for secur ing a patent .   However,  the act  of  

determin ing i ts funct ion and usefulness and achieving iso lat ion from i ts 

natura l  environment produces technology that  can be used for  the benef i t  o f  



mankind and can provide the basis for  secur ing a patent,”  Dr  Obranovich 

says.  

 

Of concern is  the fact that  i t  has not  been understood that the absence of  

patents on bio logica l mater ia ls wi l l  not make any di f ference to  the patent  

r ights that  exist  in  re la t ion to  tests such as the BRCA breast cancer 

d iagnost ic .   These diagnost ic  methods are separate ly patented and are 

ent ire ly unre la ted to the patent ing of  genes or  other b iolog ica l  mater ia ls per  

se .   Yet  access to th is d iagnost ic  was the very basis of  the establ ishment  o f 

the Senate Inquiry.  

 

The real  issue is  how a patent r ight  is exerc ised. I t  is a much broader issue 

than just  bio logical  mater ia ls and applies to a l l  areas of technology.   A 

greater  serv ice to the Austra l ian community would be to ensure the 

existence and funct ionali t y o f proper safeguards in re lat ion to the exerc ise 

of  patent  r ights across a l l  technolog ies.  The emot ional ly react ive and 

p iecemeal banning of  patent ing of  biological  mater ia ls does noth ing to  he lp 

the publ ic  in  terms of  other technologies they want to access, such as 

d iagnost ics.  

 

“The bot tom l ine is that i f  the Government  wants or  needs to  access a 

technology to  meet  the needs of the Austra l ian publ ic,  i t  has power  to do so 

through the Crown Use provis ions,”  explains Dr Obranovich. “A member  o f 

the genera l  publ ic can apply to  the cour ts to  obtain a  l icence where the 

needs of  the publ ic are not  be ing met and i t  has not been possib le to  

negot iate a  reasonable outcome with  the patent owner.   W e would be better  

to  focus on the ef fect iveness and accessib i l i ty o f  these safeguards.”  

 

There is a lso no evidence that  patent ing of  b iolog ical  mater ia ls is  stopping 

or  compromising research.  In fact ,  up unt i l  2004 i t  was general ly be lieved 

that  a research use exemption existed.   I t  has s ince been determined that  

the law underpinning th is be l ief  was weak and IP Austra l ia is now draf t ing 

an amendment to the Patents Act to br ing in  such an exemption.   

Important l y,  th is amendment  wi l l  app ly across al l  technolog ies.  

 

“Nor is there any doubt that  the current legis lat ion should be re-examined, 

part icu lar l y in re lat ion to  how a patent r ight  is exerc ised.  However , there is 

no compell ing case to  ban the patent ing of  bio log ica l  mater ia ls.  The Senate 

Commit tee Inquir y has acknowledged th is and recommends that  the focus 

should be on the proper work ing of  these safeguards across a l l  

technolog ies, ”  AusBiotech ’s Chief Execut ive Dr Anna Lavel le commented.  

 

What is  fast  get t ing lost  in th is high ly charged and emot ive debate is  the 

need for  a sensib le leg isla t ive response that  is  enshr ined in law, wel l  

understood, based on rat ional analysis and that w i l l  safeguard a l l  

technolog ies,  inc lud ing technologies that have not  even been thought o f yet .  

 

-ENDS- 

 

For further comment from IPTA spokesperson Dr Tania Obranovich or 

AusBiotech spokesperson Dr Anna Lavel le p lease contact Viv Hardy,  

Call idusPR, (02) 92834113/  0411 208 951 or  Louise Nealon, Cal l idusPR, 

(02) 9283 4114/  0403 569 177 


